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G.A. Res. 3314, UN. GAOR 24" Sess. — niopin nimn Yy 3314 nodnn 28
NN 1272 NVONNNY :1PNY) Supp. No. 31 at 142, U.N Doc. A/ 9631 (1975)
"TapIn

NINN 2993 NN NPTH DY MDA ONYRIN YIDOWN 2D yAIPn ,BY ,2 PYD DY NI 29
12D NN NNPIN DY YW MX1ID IR DD TIT2 2WN» 07NN NDMNY Tida
(INYRIN 7PN DI INY

Frowein/Peukert EMRK- Kommentar, Artilce 2 Rz V2,4 30

IWINNN ,1969-07IVUN (V1N INYN) 19090 PTN ITO NTIPAD 19 PyD DY Wi 31
N0 IN INYNY TINN OTRD DX ,INYNN NINIAD YITTN A0 OYINN DI VIPID
RiVaYaRvlalnbaiab)
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P2 PIN-92IN DN T DY %OLP NI VIDOY P SMIND PHRT W

20192 DYTANN DY D) YA NN DOIN 1PV TIPSV NN

9N MNNNNY T292 VIO DY PN TI NYLP MO VIDY PNNY PN .1
{7252 w127 DY NN NIPR MINIDNN N TV

DNPNA DN ,PIN-NIN DTN DY TN MNNN MO VN WX .2
AT 0N INIPDY PYIT YIDOYW INIPD DININDI DNV
2I00LP NI YINOYD NIMY MIMN DXTPND W

,1DY022 TOIYN YDNRN INX DPTIDA PITAY — DDA MonNno v 4
01992 ,NPYOY NPV 5IVIY TPV MM DN MNIND JPRNND
DYINH DD YNNI IPNAND NYTYIHN MDY VIPIDI NN DMIN
{(YVWan DXoN DINTINI NN ,OWND)

MYDND DY 1POAYN NNT  THINNNY NPYT OMPY W VIPND INND .5

12192, )INK PYSNND P OPYND 29N MIDLP NI DY IYNNINI YD
TPWYYI NOWINY DIV [, INVYD PI) THHXY NN WITIN 730 INY 1NN
712998 DN NAIN 2D PYVD IWIN ,TIN (DINPND DINISPN ST DY
SV DI TITHY DIVND ,DNY NNNA NYITIN ™D MND NNHN NPnd
NI XD DMYHYH DNY IRYND 0D — PIND NN DY DINHNM
NAND PN AT DY (NIRRT DMWY DY NYNINN M2 YN Ownd)
DN AWUN,PIND NOYIN NIV DY )TSHD MDD PPN DY DMIWN1
PYI1 VIDOWN DIVN 0900 .PIND PLOYO NP 17 711D 73T DY IMDI
DYIPN DIV NNND XD,V IN PPN DD OTRND YNNI NI NIDVP
J9IND NN YTI Y DY OYNNINT DN DIVYD PR 0NV , 09NN DN
IN DTN PN DN :DONIAN DNNNN DONINT YPNND VAN YNV
YYNNIN PR GIINRTI LYNIY NI, NTHN NI INN MNOWA NNHN NYISD
1219912 N NON NOSNY ,OWNI) MIDDN DX YNND 1D IWN INN PIAD
INDIYH P2 PNAND D) DIPH PRY,IMT 9N DONINA (DN MDD NSND
2 P2 MIDVP NYNS DIND NINN XD WX PIND MMYI WK DY
N2 DAY DYPND 0N DOYD ININY DXIPNN IPKRND NI NNYMIY
VLY MY NPTHN MNMYIDY DIPHNI VP MO YINY Navna
NINYDN NYP NORY .(DXWI12D DINLYA IN NP THN MDIAXD) MDVPON
NN DN DYDY NPDOPARY) NPPON NVOYIA DINMIN DXNLYD YINI

McCann v. United Kingdom, ECHR Ser. A No. 324, 1995 32



72521 ,PIN NYIN DY DOWWNNN NP PTYND v DN D) (NINRIN
DTN MNY PAD XD 12D 121710 NN NIONI DIYSHND MPPHnnY

NNN7N NY1 NYIIN NN A
NYIN NN 7Y 'OOYUDN 1IN .1

LIYNI MNPH DY 17 909N I INNDN DY NYHIN NN DY NDINN
TA0N NIND-PIAN YIVNIMINN LIYNN DY IR DXAPYNN PNDIND-PIN
DOV D) DYNN ININ TH DAYV DXIAMYN D1VIYNT DXV
MR HY IV NN NPOI 1T P19 DMV DMINIWNN ,01IDIN
VNN DI NIN DY Y0IWNN
DOIN )N NOWS DY DY DN DIVY DY DYNN 1IN DY NN
NIND TNXN DY WIVD IONX DNNDHN DY NYNIN NI DY IWIN NN
MIYAND NYAY 1NNOH DY DY 1IN NPIMYIAN 2NN DN DN
YNNYND PR OI YR MPIAND NIPY DTN AWNdD W INPINY
DNPNIN MW I TNXD OPRNTN (treacherous) 7OMI TN DIYNNNI
NONI DOYNNNI YINOY DY LIMN NONA 1T (Wingfield, 1999, 309)
NWNY 10772 NSDIY 002 MYPINN IN NN NYHD DY MYPINn Swnd)
NN DY YDINY 9201171 7700 MIND-PIAN LAYNI NMY WK ,(JIINI
NN ININD-PIAN VAYNN PYRID T2 4597991 MIIND-PIAN PN M2
MYPINTN DY NOND NN DXTMIDNN P2 DNNIN NNIND ,NIVY Yavn
PNWYNN 2990 IN PNND NIDND NIV TN DNMNND IYNIY
».(Zengel, 1991, 128) NnN5n Nya 9pmY 9pInn Pay 0» o oan

DMYPINT DY 27 DVIN NOIND,1ITY 0 Myv DY pHIn Prof. Abraham D. Sofaer 33
MIMN DNNIY DNDNI KIX OPXPI AMYPIND DN NPV 1NIVNY
(Sofaer, 1989, 120)

Rome Statute of the International Criminal Court UN Doc.A/CONF/ 183/9, 34
article 8(b)(xi)

Emer de Vattel .0y01n DXNINI MWYPIND PNNY ¥ 9D 1720V D Vi, DY 35
,IM0D P MPNAN MSWS” P NNON DWW MYPIND P2 PHIAND v 1 13D
AZengel, 1991, 126) MmN Y RN MNN SN MIANNN MYNNNI 19PN
TN )2 DIN TN MYNIIANT NPTNI MW Dy Mor> wp>a Hugo Grotius
MY NIV DY D0 IN DTV NI ,DXINK DIINN THID WNI MW PNND
(Grotius, 1925, 633) ©)INND 2990 DYWN MNIND D
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DM DYMNY NIVNI DIND PPN DY NPN DOV T35 NN PN
de Vattel-y ,Grotius ,Gentili D>*7D90N P2 NN NIND TN ;NON
2y NYDID NAPNNN PINI NN DY DTN NPNY T DY DINONP D
YVIWN OPONI HY NDXAN TIND NN 297,11 DY *.NINN 1IN 7NN
DN 920N I1ORY DXTMIDNN ,LIVNN DY NN YDNd NYIYNI INN
0 DMN INNY DPIVN RIY NPNI WHYD DMWY DIYNNIND
LNDDCTTRDY PINND A0 DV PP DY TAPND NI KD TR
MIVNY D9 TITI WYY D> PII DXTPI D01 DY PY PONIN
(Zengel, 1991, 130) MYPINNN DNPDNY MITIN

NN DY NNNDKY 2T 2NN MYPIND DY NOINN DY PWYN Nipdpn
DYDY 199 NDY) NN MYINI DXNNRND NNNOH DY .NIWY Ywnn
PIPY NOWIN T DY PHNYI DDN IR ,NNMY NP (Lieber) 129
,MYPIND Sy wnan NoX 503 TP .General Order 100 X)) 1863-2
VYN DR MYNMN PTHN RO TN

The law of war does not allow proclaiming either an individual
belonging to the hostile army or a citizen... an outlaw, who may
be slain without trial by any captor [emphasis added]...on
the contrary, it abhors such outrage. The sternest retaliation
should follow the murder committed in consequence of such

proclamation, made by whatever authority.

T2 ION DD DY TIPN P IDWND MYPIND DY NOONRD D PN W
INND NN IN TINNIN NAY DY INDIN JY NORD NI 1NN OX DI
PN ,INN TN TN, ININD NPTNN T ¥ XY >IN ,(by any captor) DOMWY
29N Y INPIN DY MR TN OX ,INT DNIYD 0I5 YOI M
MNOOND DYV NI PIMD N, IND NN DWNY MNNNI ,DNDN IN
ale)
YPT OV TPNIND-PIAN OPIPNN IO DY Wavn 120 S¥ Tipi
JUNIDY,DPAPN MPTA 109 DY DN HDXI22 1 1W9) 1874-1 .10nnoni
02N NIIWIN XD INNRD ,DINN .INNDH SPIN MINNX NDID 3T ,iPOIN

NYTA DY DIMIT NIN MNDIN MMVLYIAN TN I 911D Hwnd (633 ,1925) Grotius 36
.0N2Na MNSd



1DM)TINI DIYSNNI OXTN> NN HY NON 11993 TWUNR ,0D2I2 NINND TN
murder by treachery of individuals belonging to the hostile [nation) —
DXTMONT DY DIPMITIN P2 NN DIWPN 1IN NNMN (or army]
IN9NN 2T NNDNI MYPINN DY DPNINN DINDND P DNIWUNIN
(Schmitt, 1991, 629) ©0»)7 7N

MOON DN IR ¥ NN IIPNY ()23 PYDA NAPNWN HDXI2 NINND
MYSNNI INIXD N IIND DIIOWNN DTN DY NS IN 1IN DY
NNNINND YN NNTNAN DY O MNNT 223901 .DMITHI DIYINNI YINIY
Zengel,) YN DX DOWVIND YRINHN OTA 1YY NMYNNNIY TPRNI
DV N OY VIATD IN NNIYD 1ANN TN IMIRY Ny Swnd (1991, 131
DIWYID PN YDNY DTN WITH DOON NI I2TN MYDWN TV TN
1202 2N N GPINT TSN D) ,NNSYOYI MINHDID DXTTSN P2 DINYN
DYDYDIN DY DXIDIN DN NNNDNM T I NI ¥ Mt DY ONWII PHN
¥ PINN P2Y 12 WD DX DXNXD YHND DXIVARNDN NNNDN MOINM
DMY DY PN DIYY INID ¥59000070 LAYNN 1T DINWIY T1H
DIVN ARN DNNPN 292 2ITANT IYINNI YINIW IWIPI PN PIDHN N 1M
27APN2 NNONNY SHNNDN DIDINAY NYNIIN DIMNI YW 1VTIY
YINOY I NYOY MIN IWAN 0.1100ND1 YYNNIN DY PNV MNTPNND
DN DI N0 PR DYYND [ 1ADD NN INNRD TND PRY OYNNINI
DN 27 PAD DN .TPIANRD PNIPY DX TH G MPIN-IN NYIND 1NN
MPPHN oY NN NN PIOND MPIND PNIPY DN T2 2T NINND IWIN
JNNIN OYNANTD

13 nyn oryo 37

NPY IWIND DNINM ,WONN TSD INY DN G DXDOIN 2I DINVN DIV 38
(Swinarsky, Zimmerman and Sandoz 1987, 440) 07785 DWW MTTINNN MNXIN

MMOX MNAND 1IN YNIPN (9 NIVN I299) NYUNIN IPIIY 37 Pyod 29 wow 39
120 93T DAY DMV MM DY 13721 DXTHI YIDYW NI ,)INNI NIDOYN Y
.1211nnd

-PaN LOYNN 9D DINONT DMYTN NPNDNIV MIINM DOYINN DIV ;T DY 40
IND INPNI MIOXRN INVN D0 DIND YTYNY DNY PWI MND DN ORI ININD
Protocol Additional to >95 ©>T25101 D89N O) DN YN (13 NN 92¥9) (1907)
the Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons which may be Deemed to be Excessively Injurious
or to have Indiscriminate Effects and relating to the Prohibitions or Restrictions
on the Use of Mines, Booby Traps and Other Devices (Protocol II)
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NN, DINOND DMITNAN DOYSNND P2 0ODI10N DIV 1299 DY 9N
199N HY D)»xIv N * (Greenspan, 1959, 317) Mypinnn N 2ov0
,TPONDIS-NI NDANY NHNDNT .INNDNN 1T DY >IDIND DDA IV N
JPYWOIR M2 DI DD PRY,DIINN DXDMN P WYY NOIY D
DM ,DPMPTNY DMMINIY DY DX DIDIN) 1PN 1I3Y NWN DID1NN
DNY PN ,DYY DOYXIN ON PR TIY DI .72 DY PN TN DN 0NN
MDD DIDMNN DY DN DYN TONN NTNN .DIYYNI MOLIVND NPINN
NPIDINT NIYIND DPNYNN DX 7MYV NN 12D DNIDN D»N SY 1NN
oV (singling out) TYTAN NN PXTIND NI1NN NON .INNINN OPT DY
553 NPTNNN NNN2NA XIND DPTINN DN ML NVY RO TN INMN
Gross, 2003,) TPONITYIYTIND DNV NNNNIPT DY NODINND NPTNND
DIND NAXD THONYNN DN DI NOIND MPTINN P2 DNX D NN v (8
NN191I IND NN NI ,XONN NINY TPANd M WN ON»Y Y5an
PN )2 Y NS PN IX INY NIPN TPPHNND NDN NIAPD PRY 1NNHND
mMIvVN DMIYY ;29PN NTYA H»ND TIWNa D»NN Pa 1HNIAND MWD
M20Y NNNINT MIVN DY XVINITDTINY TISHINDI .NPDIVIND
NNONI NINY IPTSNN DN 1NN DY NDAIPNN NDANT IN LVLIND
LD NTAY NOT TPITHIAI INIYIVI MYPINNN NDXON 7T DY .1 1DaN
PN ,DNNIN NOPYIN 19D .NNNIN NOPYNN NN DINVLIN NMIPINY
SO T YSNN TNSYOVI MYPININ
N9973 NINN NN RIY NN NNON PN MYPININ DIYY 17N
0) TAYD MDY ININD-PIAN LIYNN DD NPNIAN PPN MYPINN DI
TNSD PIPY 29 DY ONIIN KD DD DY INYINI INIANT TN MNIPY3
NIVNN MIYND NN NPR INPIN ON DTNI YPINID PN ONIAND
MINXIND P2 RO ¥ D V23D NPNTHD PIPY 2IND DY I :DONIAND
DN DYMH ON TN MYIDINN MNXIN P OIDN DTN NPINIY
P2 PHND NG 72D Y ONIN DTN WPRINND ON NONRWN Oy PNIPIYD
NN D»ON NI DR OV INPIN-ON DINSID 1) 1NN NINSIN
DN YIND TIA TMIY NID IWRIIY PIIND NN WHND NN N MDY

SDIND DY IWRD DY DI9 NOLN ,ATN YPIVY YIDOY DN DXIDN DINDX DOYSNHN 41

VRWNRN DDINI NDIN N NN ,YIN 29 NTHRYI PIND YIND DN INNIIT IN INNIND

YN 9295) PYNIN DIPILII DY 37 PYD HN YDIN AN 71F PINK 22270 .N9PND
XA DY TN YIPD (9



DYANNT NP 21NN PUYN DY D3N NNAN INNIN DN 102900 DY
TRV I, IIAPN MDY NONYY N2IWNN ON DY DN DINNOPN
DONAST TNSN PIPY DX O) DNPDTHND PIPY DX D) DIWINT 2N IYSNNI
NYINA TIND NINY DIVND RPNT,2NNN SYSNN TV G IWAN |12 DY
M99 0NN DIPOY DY 121N M DIPPY .D227 DY DTN »N HY DMDP
31 ,NNYDNY NOXAN APINIY MDY IWAN DN ,THN .MPIND NIPY
T OYSNND WONYND PRY INDDY ,OWIY MNIPYN 1N TN N 9Ny
YOIN INNVNZNOY D1TH ININ PNIND 12T IWND D DD W HHHI 191N
WP 2D NP0 TIND 27,0302 YNNI ,2WND ,0>TaND) MIINI-MDIND
NIINY WNN DV Y9 NIND DINNY D2 INR DT DY DANM NINN DY
0N HOTIPI THPON NYNNA TVTN IYNI INY I 5N 1t DIPOPY NNV
2NN MW MNNVN ONIN 1IN IYNAY NIPDN ,DNT TP O X
MIANN I PAYNI XXAND ¥ 1T MIVAR NN .IN1I PAD NIN DPN
DNIN MIAND D (DXAMNI INAYN 121IP) 1IND 2PN 2Hvnn Sy
MYP Manno maxd v Ny o2 NI00 DY ITHYHY D30 .Nrnny
TPRHRY-TNIND 71D INY

NIPY 2NN KD DD DY NYINI D) WNNND N2IDY NYINN NI
DN Y2IP #,(1868) 37120709 LID NINXNA NNWYNID 1IN WX, YD
PNNY PRY NI NI KD D20 DIND INIVNHY PYIT YINOY DY NOIND
DYIIN DOYNAN VIPIY IWINY DIPHA DIWIN IIND IININD NI 13N
Y9 IN MW IZYN NI ONANN TNSN DY TNX MIPA DI WX ,MND
DOWINI IN DTN Y9 DN 1T DY “.09MYa DIPHNI N11DXNY HYSNNI
MINID IWON INYION NN YN IN OTPY NMYY 1IND 1992 DN
1% DI, DTN MNI NODINY NYXAND ¥TI 12 YWY HOYNHN NYNN N)IN3
MPANRD NIPY DY DINND

Declaration Renouncing the Use, in Time of War, of Explosive Projectiles 42
Under 400 Grammes Weight. Signed at St. Petersburg, 29 November/11
December 1868, reprinted in Schindler and Toman (eds.), The Laws of Armed
Conflicts: A Collection of Conventions, Resolutions and Other Documents
(Sijthoff & Noordhoff, 1981), 95

TRN 7P N9 NOT TN DIV PTI MNNT DN NIPWN IPX I 1Y) DINN 43
NYNRIN DY DPNNDY DTRN NMIT LIVND PIVIMINN VIVNN P NYPD NN DY
NN MYIAPT MNIM

20
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2l

D9NY DINN PNADN PN NIT DYNND 1IN T IR PYV

NWITN DX 912 21DY N3 PR .Wann OTND DY IN2IPA PV YWIn
DPAOY TID MNIPYN TAN NOIY ,DONININIT NYIAD IWUNI NPNTND
DOYNNN VIPID PN D NYDIP NPNTND DYOIT INNOHNN NOMINND
VNI YD IVN DOYSNHND NMIDNND NINVYY NP N3P DX DINDNIDN
TRYY 99597 INIAND PN 22D NNTIN T YN ONY ,DPDIVND NO
DONNNRA YD, RN LYNI DRIV NYINN NN *“.N2YaN Sy NTIDNA
M2 IN NIV MW TIVN DTN DY INAIPA DMINNTN YWIN DXaN
NLYA DTND NNN» DNAY DXIANN INND NYPY DIWN [, NINN TININ
TNPNI NIVYN N DY PNNN IMPOWNIND POLWNY TN PIVD
TN 593 772 DOMO MIVN NNIN DY DIPIOYIY NTIYN NI
IN DN YNLYA ,DMNIY DYDIDIT OMINN DPN) TPNNN IODITIIN
oY NYAPI NPNTHNIY 2D DOV ¥ ¥ PTD NIXD DOIMNIND ,MTPINI
DMV PN 29 DY NI ,NYYND 12IY PIAD NN TIVND IWANY PN 29
SV INNIY DY WU DIYY WUNIN DMAOXD PNY DXNIMNY DIVA O]
MOLINNN PIAPNH MAXD PIAD I PN N T PR I3 DN PN
N2 D) YNXADN PHN NPDTN DN TIWND NYP INI) WD M)
2OPYY ¥ DNN .DNIY»Y DPVMNIDIT DNPIVIIPT NYAPAY NPNMYIN
TMODIVIINDY DIONIWVIT DN DIV ADVYY NYNON NN DN D)

22097 MMIND-PAN PTN NI NN NNNDN YWD NYIPI NN DN P NN 44
nONT (34 NN 92¥9) Rome Statute of the International Criminal Court X9
NOLN NN NPHTNT NIPY ONINT DTN NPNY I NI 1NINIDY ,NDIVAD
N NN 2002 H9PA 23-2 DTRNY NNXDDI MYUPINNDN TNXO NV HPWNI NNNON
,30.9.03 ,NINN 993 9930) D19 11 DN ,D2PVOYY DXNNN 15 DY DMND NN
JOIND (779712 PT INAY 71939 2D NTRNYA MYPINNN NPNY :D3IMY DIND”
2003 920VHDA 6-2 DNNNN IPI22 MYPINNT D) DY NN SNPY WYY 1Y
MYPINNN 1PDN NYa SNTN KD NIA0 PHA INTH PN DINDRY ,TI DY 1050
.D2¥91 12 NYY AN DY 7252 PV YA OPYNI 1NN NOVIN OXRNNN Y2
WIDN NYA DMWY SNDADN PIIN 11 NANI MYPINNN NI 1 NN PII PIP
www.ynet.co.il/articles/ W7 % N9V NOWIIA 1HNDND D7NND DN NTNNY HY
0,7340,L-2747855,00.html

JOININ :19ND) 2003 H2NVADIITPAN DD DY NYYIY NI DN IV URI PO 45
NDN ,D>TRIIND DXDI1DDN 217 DIYXIAN DY, MY NINIIY (757U WX PO DY
DOVIND DYWYTY MINDVND MINIIY 1IN 27 N2IWAN IMND WIPIY DIVINI YN
("DPNPDN HNVYND NPNPNN NN 03012707 10.9.03 ¥IND PV INY)



LISYN YIN NI, DOITVIN TIYNIN 1DV NVIPI MIAPYL MHNNRD
NNNYIN OINY DOPTH DONPIY DY DMDWN NN #2180 — 12 DN)
M0 MNIN OOPTH DYTY MWD NN YWY MD0OWN IN MIAPNN
N2IYAN HY NNV MIINY NNV MIXP MYOYNN NN TIWND IWON T
AP MYaYn YOpwo v 1891 NILVN PNYN IY) DI NPV DY

7ML MININ MYAYN DY NNV

D'NI7N7 D'DNI7 2 NIN1NN .2

DYAMY 12 NIN2NA IV, NYIIN NN DY NOINT DN PYTSNN 0N NV
WY PIND 2IWN DI0NMIND VAYNT DY PIPYND NNN XTIV ,DINNND
DXNVPNN DYTAND) MININ DNDHNA DXI2NN 00NN MDA SV
MINAN AN DNPN .NPINLPN PNYN NNNI (DPMIVAL DND DY
.DMY DY DXNNN 0PN DIYIP 1OV I9DNY DINIPIVIINT N2V
DXNINNN WN DN DMMD DY THYNY DRI D, Myp BIrn npn
:DYNIN DONIND DN
DM DTN DY DPTD DOWINN MM SWIN (1)
:DNIN DONIND NN DINDNNN ,DINK DXATINDI 71890 MM IWIN (2)
SPTIPAY ININND DTN DY TP (N)
PN IMNTD IWANY W1aP MININ D0 DN W (2)
231 DPWI NN DRV DN ()
;NNDNN PPTO DNNNA OIPMDIVY NN OO 0N (1)
STID20N DY TNN T80 DM NYN 0N (D)
DOV AN AIPNN DY WX ,IVIID XD DNVIIV DV PIAVIN (3)
NN DA, DOWUNN MMIY TINND ¥TI MNVNID 1IN PYI DT
DY ONINT ,MPTO NPNIX MTN NNDNI PINDND MY DND

TUNNA 3 9391 I T DPIW N0 T 46

SV INDSNN NIV I, NON DYN (45 NIYD 92¥0) D7avn WRI PO DY NI 47
NNOXN ,1NIATY TP TR-NMNVIVON N YN — VAN NTIPIA DN 91D NOIW
TPPTN-NNVIVDON NPNIN LINY ,DIONIY DY VWD 29D D) NTTH) MYNIN
D) TN ,NIVN MDY DY D1 DIYINN DNTNN DI DTIP NI PIVIPN
TV NN WNND DIV OPTN 3ITH IV AN DNPYY

3-17pn 48
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#7970 DNNDRN NPT DN DXTAN (2) N1 OPYI DINW (N)
DN MY DY THYND INIT O VAP, TPYOUN N2Y) TINND 4 PYD
AND INPN NON DX INNOYWA LYNI PINYN

DINIDN MNIID DXI1NYN DINY DI NV TITHY DTN DNTN
DOVINID DXAYN) DXNRN JI DY .NMDN MY pon DNPIY D1N)I
LY DY .DON22IONNDYN KD TIY DI ,1y3a90 N2Y) NN 13D 7DD
9N DMPON NN DXTIND NNONYA PY> 19IND DONNYNN DINNX
ND T 92) 29PN NTYA DONXNI 0N T DI, IND MDD > 9PN
MY VYN 7NN OTHYN ,NYYNd *L(Pictet, 1987, 619) DPWI NN NN
,22P0 NTWA DD»ND NN 1T NNT DN DIRIT DM OD»N DY THYND
DOXNNN DY THYAD DN 0N DOIN Z2PTO NTHYN 190 M»DN T150
WTNY YII2 ,NYUNIN DIPIVINIT N PPN N2V IINK MNNY OINIIN
DYPY DXANNVN MOPA MMD IWANY X1 NN .10ONON MWan

TNNX DY GONN MWD NPIINAN 15 DPHY DIONY ,DMNIND-PA DPRY DNDIDI
Protocol Additional to the Geneva Conventions of August 12, 1949 w) 12y
and relating to the Protection of Victims of Non-International Armed Conflicts,
Protocol (IT) 8 July 1977, 1125 U.N.T.S 609, reprinted in 16 1.L.M. 1442
N201N DORIND DI DX NONY 2»N 0NN PN ([Iwn Sipvnans ond] [1977]
7 DMY 12 DY PATMNM 7OMDT DIWIND NN PTIN IR NIV DIPIINY DIVN
.DMY Y193 NIV N

93V 75 ,0MY HY TNYNI DX DIWIN DOXIND NN DN NYRIN IPIINan
2PN 44 PYD INT) TPNIANT N2 DY NDH2IPW) DX NINWD NI DHN WITIY
ND 44 PYOY INNDY 1T JIPIVINON DN NIIYR XD INIW 009 DI DY (NUNRIN
INDPY NTINNDT NI IRIWOY PP 1D NI )2 DINNND XD PN TN VM)
)2 NN HRIY NN ND NT PYD 292 KN INN 710010 D), )IYUNIN IPIvINSD
TIY DN PIY IPIVINNT DIWIAPN DY 12D DNNN DTN PN T DY
L9N0 PNTIN 51 PYO YNk IR PN NYIp DILVI

Cassese Antonio, N7 12 192 .)NY 191 17 ,0°121010 DIV WK ,51 PYD DY NI
Expert Opinion On Whether Israel’s Targeted Killings of Palestinian Terrorists
is Consonant with International Humanitarian Law, written at the request of
the Petitioners in HCJ 769/02 The Public Committee Against Torture et al. v.
YT TNy oND) The Government of Israel(proceedings are still under way)
.10-9 w6 oy ("NODP SV

DNNN DIV )3 DY .NNNONN T DY NIAN N PYII DINNN DY YINIWN DY 1OV
D»NIANT ¥TI,70»PIN XD DNIMY” NNXNN MY PHN DLV DXNTIN NNNID
LIYNT 19D NADN MINVP NPXY NN PN DT DY .0DNIN DNIMON N
A5 My ,BYW INT) 7292 YNNON NIND NINX IVIMINN

49

50

51

52



NN DNV DNY ONINAY ,DM0MDD MIOPRD DMV DYl Nndnoa
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“Objects which by their nature, location, purpose, or use make an effective 53
contribution to military action and whose total or partial destruction, capture
or neutralization, in the circumstances ruling at the time, offer a definite
military advantage”
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“Civilians shall enjoy the protection afforded :y2)p WX 2P0 (3)51 PYD 60
by this Section, unless and for such time as they take a direct part in hostilities”
(emphasis added)
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292122 DIVHN INXAD 2D DY NNPINN PRIYA NVINNNN INY NI PN M PNIPY 71
“Every :0W 1791 923 110 M2 XY AP Dwav Nndon »3 ON ,TYVIPD
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U.N. Res. 748, U.N. SCOR, 47" Sess., at 65, U.N. Doc. S/PV.3063, w1
S/RES/748 (1992)

NI ’D\Nb-]’lﬂ LIVNI Y90 NIV NININ THII NPTH DY TPNRIYN NINNN MIT PIYD 72
Baker, 1987, 43 ;Blum, 1970, 136 Svn>

S9N NPIOPYT NN NPILPITA MMINI-PIN VIV WIAPI 9N MNIPY 73
.Gross, 2001, 209-210 w9
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humanitarian law — primarily the distinction between combatants and
civilians — and in order to defend basic human rights such as the right
to life and to a fair trial, it is necessary to encourage international
cooperation and bring international pressure to bear on terrorist
organizations and the states supporting them. This will lead to legal
proceedings initiated against terrorists and the commanders of their
organizations, wherever they may be located. It is therefore essential
to prevent the creation of sanctuaries for terrorist organizations
which allow them to freely carry out their plans. From Israel’s point
of view, cooperation with these initiatives could help the nation in
its struggle against terror and in obtaining international support for
Israel’s operations. The establishment of an international regime
against terrorism in general, and against suicide bombers in particular,
along with Israel refraining from taking illegal action against terror,
could help Israel obtain support from the international community
for those legal activities which it carries out in self-defense. In the
absence of such an international regime, no state, no individual, nor
any group acting on behalf of such a state, can be held accountable
for deviating from the traditional approach presented in the position
paper for the purpose of protecting its citizens and residents from

terrorist attacks.
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illegal target, ordinary citizens for example, who have not had a direct
hand in hostilities.

In recognition of the fact that decision makers will lean toward
granting broad sanction for the use of preventative killings, the author
insists that this method should always be viewed only as a last resort,
and that clear procedures must be established for putting them into
practice. The position paper details the proposed procedures, whose
purpose is to minimize the risk of error and reduce the arbitrary
dimension of preventative killing.

In the third section the writer examines the degree to which
preventative killing is appropriate as a means of self-defense, both
with respect to terrorist organizations and their infrastructures located
in a foreign country which is disinterested in, or unable to prevent
their activities, and relative to specific activists and cells belonging
to such organizations. Every state has the right to defend its citizens
against danger, even when this defense necessitates violating the
sovereignty of another country, or another authority, on territory in
which the terrorist organization’s cells and emissaries are operating.
This violation of sovereignty is justified when the sate or authority
controlling the territory does not enforce the law against the terrorists
or does not prevent their activities.

Preventative killing is an act of self-defense when it falls within the
boundaries of immediacy, reason and measure. In the author’s opinion,
this entitles authorities to use measures that call for the immediate
implementation of defensive action so as to prevent possible attacks at
a later stage; in other words, when defensive measures are absolutely
essential. He therefore proposes granting permission to take action in
order to repel various terrorist threats at an earlier stage, when there
is arisk that delaying action will prevent the possibility of eliminating
the threat later on; threats such as the accumulation of weapons of
mass destruction, or the carrying-out of a terrorist attack, for example,
when a terrorist is equipped with a suicide bomber’s belt and sets out
on a journey intended to culminate in a terrorist attack.

In conclusion: to prevent the collapse of the principles of



the rules of engagement (for example, when it involves treachery or
deceit).

The author concludes that preventative killing can be used only
against those defined as “‘combatants’ and who can be clearly identified
as such, or against those who are defined as “civilians taking a direct
partin hostilities” and only then within the limited fighting framework
in which they are involved. Tactics like these may never be used in
areas where the state maintains full and effective control. Similarly, it
is not considered an appropriate measure to be used against those who
are suspected of terrorist activity solely on the basis of intelligence
information. Non-lethal law enforcement activities are to be used
against this latter group, both in territories in which the defending
state has effective control, and in areas where it can obtain this
control under reasonable circumstances. Law enforcement authorities
should be given a broad mandate for dealing with terror by means of
punitive measures, among them forbidding membership in terrorist
organizations, aiding and abetting all forms of terrorism, financing the
terrorist organizations, or inciting the commission of terrorist acts as
well as praising and identifying with such acts. All those suspected
of these violations should be arrested and indicted. The ordnance
infrastructure should also be targeted.

These law enforcement measures do not constitute a verdict
without trial, and they provide improved protection for the basic
human right to life and to a fair trial. First, they force the authorities
confronting terrorism to collect admissible and credible evidence
against a suspect, and they allow any suspect to bring evidence to
refute the charges against him, thereby providing the suspect with due
process. Second, such proceedings allow for the possibility of mistaken
identity, or in errors regarding a suspect’s involvement in terrorist
activity. Third, these procedures create a clear and sharp distinction
between the actions of the terrorists and those of a state governed by
law, and provide the state with a clear moral advantage. And finally,
this approach facilitates the ability to distinguish between combatants,
and between civilians who refrain from carrying out attacks on an
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seriously than personal self-defense (due to, inter alia, the fact that such
actions are taken only by trained professionals). One might also argue
that the need to refrain from using lethal force against an aggressor in
a situation of self-defense must be less strictly applied with regard to
preventative killings carried out by law-enforcement authorities than
in cases of violence employed in personal self-defense. Restraint on
the part of law enforcement authorities could result in undesirable
implications (as in a negative impact on the authorities’ deterrent
capabilities). However, one cannot underestimate the importance of
restraint and moderation by law enforcement authorities, as these
traits will, in the end, engender greater respect for the rule of law. As
a rule, the purpose of the use of lethal force is not necessarily to kill
an individual but to prevent him from attacking or escaping.

And yet, there are exceptional and extreme cases in which
shooting with intent to kill cannot be categorically ruled out, and may
be permitted in the following critical circumstances: a) situations in
which there is a danger to human life or of serious physical injury to
a human being which is clear, immediate and virtually certain, and b)
when there is no other reasonable measure which can neutralize the
danger (for example, when the mission is to rescue someone who has
been abducted, or a hostage whose life is in danger). The circumstances
described above are the only ones in which the use of lethal force can
be considered even where the state authorities have full and effective
control (i.e. in areas within the state’s borders or within militarily
held territories). A difficult question arises with regard to the use of
such force in areas under partial control (in which effective control
is not complete). In these areas, regular, non-lethal law enforcement
measures are obviously preferable, as long as they do not entail an
unreasonable level of risk.

The second part of the paper deals with preventative killing in
wartime. In this section the author surveys the historical development
of the use of this measure and notes the relevant legal sources. In his
opinion, there is no prohibition against the preventative killing of
an enemy soldier in wartime, as long as the killing does not violate



Summary

Are All Actions Acceptable in the Face of Terror?
Israel’s Policy of Preventative (Targeted) Killing in Judea,
Samaria and Gaza

Mordechai Kremnitzer

A preventative (targeted) killing is the intended and precise
assassination of an individual; in many cases of an activist who holds
acommand position in a military organization or is a political leader.*
Israel has been carrying out such actions in the occupied territories
since November 2000, but has conducted such operations outside of
Israel prior to that date. Even though the use of preventative killings,
assassination or elimination would intuitively register as an immoral
action, one cannot ignore the fact that in modern warfare this method
enjoys certain advantages, some of which can be viewed as indubitably
moral. The implementation of preventative killings also raises ethical
and legal questions as to the rights of the victims — specifically, the
right to due process and the right to life. This position paper examines
these questions both with regard to international and domestic law,
as they arise both in times of peace and war. The focus is on the
implications of these questions for Israel’s war against terror in the
occupied territories.

The first section deals with preventative killings during peacetime
and draws a comparison between self-defense as practiced by an
individual on the one hand, and the use of preventative killing by law
enforcement authorities — the police and the military — on the other.
The author concludes that the use of lethal force by law enforcement
authorities must be considered only as a last resort, and viewed more

*  “Targeted killing” gives a positive connotation to the term “assassination,”
and is meant to make the use of the term more acceptable. I have therefore
chosen to use the term “preventative killing” throughout this paper.
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